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Paul Taylor 
  

 
 

        Fax:  

 
 
October 2, 2017 
 
 
Workplace Safety & Insurance Board – WSIB 
200 Front Street 
Toronto, Ontario M5V 3J1 
 
 

Re: WSIB Claim  
 
 
To whom it may concern, 
 
Over the past few weeks I have been performing a detailed audit of my entire claim file. This is 
to prepare my file to be published on the internet. The purpose of which is to publicly show the 
cruelty, inconsistency, and above all bad faith with the decisions of the WSIB over the past 
twenty-year life time of my claim.   
 
I am presently reviewing the year 1998 and have found an inconsistency. According to memo 
#43 dated September 2, 1998, the decision maker decides to pay benefits up to August 12, 
1997, but as she states I did not return to work until August 19th. Therefore, I was not paid for 
August 13, 14, 17, and 18, 1998. When I carefully reviewed the correspondence section of my 
claim file, I could not find any decision letter referencing the payment of benefits or the 
justification or the justification not to pay for the above stated dates. However, I did find a 
letter from me to the WSIB dated September 10, 1998. In this letter it specifically references a 
letter from the WSIB dated September 2, 1998, but no such letter can be found on file. If there 
is no decision letter for her decision in memo #43 of September 2, 1998, why was one not 
issued.  More importantly, why did it take the WSIB almost a month to make a decision to pay 
benefits from I can only guess of February 1998 until August 12, 1998.    
  
I am therefore requesting to be paid for August 13, 14, 17, and 18, of 1998. This request is 
also to be paid a full rate of $198.15 per day, plus applicable compounded interest. If you do 
not agree with my request, please consider this my formal intent to appeal the decision in 
accordance with WSIA R.S.O. 1997.  
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Respectfully yours, 

Paul Taylor  

Attachments: 2 
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Functional Abilities Form for Work Reintegration

Application Date This policy applies to all decisions made on or after January 1, 2015, for all 

accidents.

Published January 2, 2015

Section Work Reintegration

Document Number 19-02-04

Policy

When filing a claim, workers must consent to the disclosure of their functional abilities information by the 

treating health professional to the employer to assist in work reintegration.

The employer and worker (workplace parties) can obtain written functional abilities information either by 

using

• the WSIB's Functional Abilities Form for Planning Early and Safe Return to Work (FAF), or

• a form created by them which is specific to their own workplace.

When requested to do so by an employer or worker, the treating health professional must give the WSIB, 

the employer, and the worker such information concerning the worker's functional abilities as is required to 

complete the FAF.

Purpose

The purpose of this policy is to set out the rules around the request, completion, use, disclosure and 

payment of an FAF.

Guidelines

NOTE

Unless specifically indicated, these guidelines only pertain to the use of the WSIB's FAF, not to the use of 

forms created by the workplace parties.

Purpose of the FAF

The FAF may be used by the workplace parties to help identify suitable jobs consistent with the worker's 

Operational Policy Manual
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functional abilities. Its purpose is to highlight what a worker can do and what limitations apply.

The FAF does not contain either clinical or diagnostic information. It does not replace the health 

professional's reporting requirements to the WSIB. As well, the form does not replace the employer's 

initial-accident reporting obligations, see 15-01-02, Employer's Initial Accident-Reporting Obligations.

Discretionary use of the FAF

Although the Workplace Safety and Insurance Act, 1997 (WSIA) requires all workers who file a claim for 

benefits to consent to the disclosure of functional abilities information, see 15-01-03, Workers' 

Requirement to Claim and Consent, the workplace parties are not required to have an FAF completed by 

a health professional.

The decision to obtain functional abilities information, and to use the WSIB's FAF, rests with the workplace 

parties.

Using a form created by the workplace parties

In some cases, the workplace parties may decide to obtain functional abilities information but, instead of 

using the WSIB's FAF, may choose to use a form they created.

If so, the employer must obtain a separate consent from the worker, on a non-WSIB form. The initial 

consent given by the worker when filing a claim relates only to the disclosure of information on the WSIB's 

FAF.

Completion of FAF

A properly completed FAF contains information the workplace parties may need to assist them in a return 

to work.

Health professionals must answer all the questions on the FAF which are relevant to the worker, and may 

also attach a letter to describe functional capabilities and limitations.

Diagnostic information should not be included on the form or any attachments. The form may either be 

typewritten, or handwritten (in dark ink). Once completed, the means by which the health professional may 

deliver it to the workplace parties and the WSIB include

• hand or courier

• regular mail, or

• FAX.

Because the treating health professional submits a copy of the completed form to the WSIB, it is not 

necessary for the workplace parties to submit their copies of the completed form to the WSIB.

Number of forms used per claim

Because the workplace parties are responsible for deciding when functional abilities information is 
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necessary, the WSIB does not limit the number of forms which can be used to achieve WR.

FAFs may be used for recurrences, see 15-02-05, Recurrences.

Confidentiality of report

Neither employers nor employer representatives may disclose the information contained in an FAF except 

to a person assisting the workplace parties in meeting their WR obligations.

Anyone who contravenes this confidentiality is guilty of an offence. If prosecuted and convicted, they are 

liable for a fine of up to

• $25,000 or up to 6 months in jail, or both, for individuals, or

• $100,000 for corporate entities.

For more on offences and penalties, see section "Compliance" in the Operational Policy Manual.

Use by WSIB staff

Although the FAF is designed for the use of the workplace parties, WSIB staff may use the information 

contained in the form for decision-making purposes.

For example, the FAF could be used by WSIB decision-makers to help determine whether the post-injury 

job is suitable for the worker.

Because the FAF does not contain clinical information, it is not used to determine initial entitlement to 

benefits under the insurance plan.

Pre-1998 claims

Although the WSIA does not require workers with pre-1998 claims to consent to the disclosure of 

functional abilities information, the workplace parties may want to obtain such information to achieve WR.

In these cases, the workplace parties may use either the FAF or a form they created. With either type of 

form, the workplace parties should consult the treating health professional to see what type of consent he 

or she requires.

Who is a treating health professional?

Health professional means a member of a College of a health profession as defined in the Regulated 
Health Professions Act, 1991.

Generally, the treating health professional is the person who is responsible for the ongoing care of the 

worker. However, health professionals who treat the worker on a one-time basis may also be called upon 

by the workplace parties to complete an FAF.
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NOTE

Given the nature of emergency care, emergency room professionals may not be ideally suited to provide 

functional abilities information to the workplace parties. However, the decision to ask an emergency room 

professional to complete an FAF rests with the workplace parties.

WSIB- or employer-requested health exams

Generally, a health professional who examines a worker at the request of either the WSIB or the employer 

is not considered the treating health professional for the purposes of completing an FAF.

For more information on employer-requested or WSIB-requested health examinations, see 17-04-02, 

Employer-Requested Health Examinations, and 17-04-03, WSIB-Requested Health Examinations.

Two or more health professionals

In some cases, more than one health professional may treat the worker (e.g., a general practitioner and a 

physiotherapist, two specialists). If the workplace parties believe that each health professional can provide 

useful functional abilities information, two separate FAFs can be completed.

Role of the treating health professional

The workplace parties and the WSIB depend on the treating health professional to complete the form and 

provide it to the workplace parties and the WSIB in a timely manner. Therefore, the health professional 

who is selected by the workplace parties should complete the FAF, and if requested, complete subsequent 

FAFs.

Changing health professionals

The WSIB does not allow the worker to change health professionals for the sole purpose of obtaining an 

FAF unless the treating health professional

• does not complete and submit the FAF in a timely manner, or

• refuses to complete the FAF.

In these cases, the workplace parties can ask another health professional to complete the form.

For more information on choice and change of health professionals, see 17-01-03, Choice and Change of 

Health Professional.

Payment to health professionals

Using an FAF

The WSIB pays for the completion of the FAF except if the treating health professional is employed by the 

employer. In these cases, the employer must pay the costs of the form directly.

Health professionals are not permitted to charge workers for completion of the form.

For information on the WSIB's fee schedules, see 17-03-01, Health Care Fees.
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Using a form created by the workplace parties

If the workplace parties choose to use a form created by themselves, the employer is responsible for 

paying the health professional directly.

Pending or rejected claims

As with the payment of clinical assessments/reports requested for adjudication, see 17-02-03, Payment of 

Clinical Assessments/Reports Requested for Adjudication, the WSIB pays for a completed FAF in claims 

which are pending or which are subsequently rejected.

No-lost time claim

The WSIB pays for completed FAFs in a no-lost time claim.

Costs on accident cost statement

The costs of FAFs are shown on an employer's accident cost statement as a health care expense.

Application date

This policy applies to all decisions made on or after January 1, 2015, for all accidents.

Document History

This document replaces 19-02-04 dated February 15, 2013.

This document was previously published as:

19-02-04 dated August 1, 2007

19-02-04 dated October 12, 2004

19-02-04 dated May 23, 2000

19-02-04 dated June 15, 1999.

References

Legislative Authority

Workplace Safety and Insurance Act, 1997, as amended

Sections 22(5), 33, 37, 150(1), 158

O.Reg. 456/97

Minute

Administrative

#14, December 12, 2014, Page 522
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Case Summaries

Worker won appeal, but WSIB refused to 
reimburse him for medication costs
A worker was successful with his appeal at the Appeals Branch, allowing

him retroactive entitlement for a psycho-traumatic disability. He

submitted receipts to the WSIB for medications previously paid for, in

part by his spouse’s insurance plan, assuming the WSIB would now cover

his portion of the costs.

The WSIB returned the receipts and said that it does not reimburse for

drug deductibles and medication paid through co-payment under private

insurance plans.

The worker’s representative contacted the Commission with concerns

about the WSIB’s decision-making process. Following the Commission’s

inquiries, the WSIB issued an apology to the worker and agreed to

reimburse him for his medication costs. The worker re-submitted his

receipts for out-of-pocket medication expenses, and was reimbursed a

few weeks later

Share Post 

Fair Practices Commission

 416-603-3010

NEW! Click here to read the Commission’s 2018 Annual Report.

Phone:
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 1-866-258-4383

 416-603-3021

 1-866-545-5357

 complaints@fairpractices.on.ca

Toll Free:

Fax:

Fax Toll Free:

Email:
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Case Summaries

Exception made, prescription approved
A worker complained to the Commission that the WSIB denied him 

coverage for a topical cream prescribed by his doctor for chronic pain. A 

nurse consultant told him the cream was not on the WSIB’s formulary, the 

list of covered medications.

The Commission’s file review showed that the worker had suffered multiple 

fractures to the same ankle over several years. Eventually, he was 

diagnosed with a non-healing fracture and complex regional pain 

syndrome. He tried many treatments, including nerve blocks, medications, 

and many surgical procedures. The WSIB allowed a 25 per cent permanent 

disability award.

The letter denying coverage for the topical cream suggested the worker try 

alternatives, such as Tylenol, opioids, neuropathic oral pain analgesics, or 

nonsteroidal anti-inflammatory drug. The writer also suggested that the 

worker’s doctor search for an alternative on the WSIB’s formulary.

The Commission spoke with a manager, who said that a nurse would review 

the medical information on file. That review revealed that the worker had 

tried several medications listed on the WSIB formulary and that there were 

no other options.

The nurse contacted the pharmacy for information about the cream and 

instructions for use.

NEW! Click here to read the Commission’s 2018 Annual Report.
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Because of Commission inquiries and the WSIB’s subsequent review, the 

WSIB allowed a three-month trial of the cream. WSIB policy allows for 

exceptions based on the merits and justice of a case.

Share Post 

Fair Practices Commission

 416-603-3010

 1-866-258-4383

 416-603-3021

 1-866-545-5357

 complaints@fairpractices.on.ca

Phone:

Toll Free:

Fax:

Fax Toll Free:

Email:

Volume IV - Page 30 of 79



 P
au

l 
T

ay
lo

r 
v
.

W
S

IB
 A

N
D

 W
S

IA
T

A
p
p
el

la
n
t

R
es

p
o
n
d
en

ts
C

o
u
rt

 f
il

e 
n
o
.:

  
  
  
 .
 

SU
PR

E
M

E
 C

O
U

R
T

 O
F 

C
A

N
A

D
A

O
n 

A
pp

ea
l f

ro
m

 th
e 

C
ou

rt
 o

f A
pp

ea
l f

or
 O

nt
ar

io

P
R

O
C

E
E

D
IN

G
 C

O
M

M
E

N
C

E
D

 A
T

  

O
N

TA
R

IO
 S

U
PE

R
IO

R
 C

O
U

R
T 

O
F 

JU
ST

IC
E 

77
55

 H
ur

on
ta

rio
 S

tre
et

 
B

ra
m

pt
on

, O
nt

ar
io

 L
6W

 4
T1

A
FF

ID
A

V
IT

 O
F 

PA
U

L
 T

A
Y

L
O

R
 

P
a
u

l 
T

a
y
lo

r   

A
p
p
el

la
n
t 

S
el

f-
re

p
re

se
n
te

d
 Volume IV - Page 31 of 79



AFFIDAVIT OF JULIE MACFARLANE . 

I, JULIE MACFARLANE, of the City of Windsor, in the Province of Ontario, DO 
SOLEMNLY AFFIRM THAT: 

I.INTRODUCTION 

1. I am a Professor in the Faculty of Law at the University of Windsor, a mediator and dispute 
resolution consultant. I have researched and written extensively on dispute resolution and legal 
practice, and have authored two leading texts and many scholarly articles on this subject. 

2. I have personal and professional knowledge of the matters set forth in this affidavit. 
Except as otherwise indicated, the information below results from a 2012-2013 study ('Study') 
for which I was the Principal Investigator - The National Self-Represented Litigants Project: 
Identifying and Meeting the Needs of Self Represented Litigants, the Final Report of which is 
attached as an exhibit. I believe the facts below to be an accurate and true representation of the 
experience of self-represented litigants ('SRLs') in Canada (Exhibit "A" The National Self
Represented Litigants Project: Identifying and Meeting the Needs of Self-Represented Litigants 
Executive Summary).The Study was supported by grants from the Law Foundation of Ontario, 
the Law Foundation of Alberta, and the Law Foundation of British Columbia/Legal Services 
Society of British Columbia, and aimed to capture all aspects of the experience of SRLs in 
family and civil court. 

3. Two hundred fifty-nine (259) SRLs from three provinces (Alberta, British Columbia and 
Ontario) participated in the Study, providing a wealth of data and resulting in clear trends and 
recommendations for addressing the consequences of increasing numbers of SRLs in both family 
and civil court. 

II.NATIONAL IMPORTANCE OF ACCESS TO JUSTICE FOR SELF-REPRESENTED LITIGANTS 

4. Relying on the results of my Study, I conclude that concrete and meaningful 
accommodation is necessary to meet the needs of individuals who represent themselves in the 
absence of counsel, and in particular to enable them to adequately and appropriately present their 
arguments to the courts. SRLs encounter numerous obstacles as a result of their unfamiliarity with 
court procedures and legal issues, often exacerbated by their emotional state. In light of the large 
and growing number of SRLs (see para. (6) below), I believe this is an issue of public and national 
importance. 

5. Over the past decade, there have been dramatic increases in the numbers of people 
representing themselves in family and civil courts across Canada. In some family courts this 
number now reaches to 80% and is consistently 60-65% at the time of filing ( according to figures 
made available by Alberta Justice, the British Columbia Ministry of Justice, and the Ontario 
Ministry of the Attorney-General in October 2012). 
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6. The same trend is spreading to civil courts, with some lower level civil courts reporting 
more than 70% of litigants as self-represented. In British Columbia in 2011, 80% of litigants in 
small claims court were self-represented at the time of their first court appearance ( according to 
figures made available by the British Columbia Ministry of Justice in October 2012). Other figures 
indicate growth of self-representation in courts of first instance, superior courts and civil appeal 
courts, including the Federal Court of Canada. 

7. My Study' s results indicate that by far the most consistently cited reason for self
representation is the inability to afford to retain, or to continue to retain, legal counsel. 90% of 
SRL study participants, across all three provinces and in both family and civil court, referred in 
some way to financial reasons for representing themselves. The means to afford legal 
representation is out of reach for many Canadians and publicly subsidized services have 
diminished over the same period. 

8. More than half (53%) of SRL study respondents had retained a lawyer at some point in 
their case, either privately or with legal aid. These participants had exhausted their available 
resources. 

9. My Study results indicate that self-representation is not a choice but a last resort or 
necessity for these growing numbers of Canadians. 

10. My Study demonstrates that SRLs face many obstacles and challenges as they attempt, out 
of necessity, to navigate the legal system by themselves. It attests to the psychological, social and 
financial impact of self-representation on many Canadians including individuals who find 
themselves unable to continue with their employment, isolated from family and friends, and 
suffering health consequences from the stress of this experience. Despite the high levels of 
education among study respondents, more than half of whom had a university degree, virtually all 
complained that the system was complex, difficult to understand and for many, literally 
inaccessible. This complaint applied to all aspects of the legal process, from form completion and 
filing to court appearances. 

11. Further to the impact on individual SRLs, there is an impact on their children and especially 
where they are the subject of the dispute (for exampie custody/access, child support). Respondents 
in my Study with minor children frequently described the impact of representing themselves on 
their ability to parent their children, because of both the stress involved and the sheer volume of 
time they needed to spend on preparing their case and making court appearances. In some cases, 
disputes involved Children's Aid Societies who had intervened because of concerns about the 
children. It seems critical that a parent in these circumstances should have the assistance of a 
qualified lawyer or should be given appropriate accommodation and support to ensure that they 
can participate fully and effectively in dispute resolution. This is vital not only to meet their own 
needs but in order that their children do not suffer as a result of a process in which a self
represented parent is disadvantaged in making their arguments and ensuring the appropriate 
outcome for the children. 

12. The influx of SRLs has resulted in judges, especially in family court, dealing with SRLs 
on a daily basis. The challenges and obstacles that SRLs face in accessing justice affect all parts 
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of the justice system, including courts administration and staff, members of the legal profession 
and the Bench. Judges have not historically been trained to deal with SRLs and find some to be 
ill-prepared and extremely emotional. Likewise, court staff are dealing with growing numbers of 
often emotional and sometimes angry SRLs who sometimes do not understand why they 
cannot provide them with greater assistance with their case. There is little consistency among 
courts with many of these challenges being faced on a daily basis. Some judges go out of their way 
to assist SRLs, others feel they must remain at a distance, and yet others are reluctant to engage at 
all with SRLs finding them an irritation and annoyance. Court staff face the almost impossible 
challenge of distinguishing between giving legal information and providing legal advice. These 
and other consequences of the influx of SRLs into the courts are causing instability and confusion 
in the Canadian court system, as it is elsewhere (for example in the United States and the United 
Kingdom). 

13. My Study also indicated that the consistently negative experiences of SRLs 
are eroding public confidence in the Canadian justice system. Many SRLs are able to appraise 
their experiences in a rational and balanced way and reach the conclusion that the justice system 
is "broken". From an SRL perspective, instead of a user-friendly, practical means of resolving 
disputes the courts offer a false promise of "access to justice". My Study shows that many 
Canadians enter the justice system with hopes and expectations of access to justice, but become 
sceptical and cynical as a result of their actual experiences. 

14. I believe that the extent of the impact of the volume of SRLs who are self-represented out 
of necessity on the courts, the individuals themselves, and finally society at large makes this an 
issue of national importance. 

III.JUDICIAL BIAS AGAINST SELF-REPRESENTED LITIGANTS 

15. The influx of SRLs into the family and civil courts has dramatically altered the judicial 
role. Judges, especially in family courts, now find themselves dealing with SRLs as often as with 
lawyers representing clients. According to figures made available by Alberta Justice, the British 
Columbia Ministry of Justice, and the Ontario Ministry of the Attorney-General in October 2012, 
40% to 80% of litigants in family courts are now self-represented). 

16. Judges have not historically dealt with this number of SRLs. Instead of communicating 
with trained legal counsel, they are now frequently dealing with untrained SRLs who are often 
overwhelmed by the court process. This is extremely challenging for the judiciary and some have 
clearly adjusted to this dramatic shift in their role more easily and with more grace and willingness 
than others. 

17. The Study reports numerous instances of perceptions of judicial bias against SRLs. This 
includes lawyers who are representing themselves and describe being treated very differently 
as a SRL than when they appear on behalf of a client. While some SRLs provide descriptions of 
judges trying very hard to be kind to them and assist them, these are greatly outweighed by 
respondent accounts of rudeness and dismissiveness, sometimes bordering on contempt. 
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18. Many SRL study participants reported feeling that the judge did not take them seriously, 
was condescending, appeared to dislike SRLs, or assumed they were unprepared or not credible. 

19. Some of these perceptions of bias stem from unfamiliarity with the legal process - for 
example the fact that they will find themselves before multiple judges who may not have been able 
to read their materials in advance. This was perceived by some study respondents as bias against 
SRLs who commonly complained that the judge appeared to have given materials submitted by 
counsel more serious advance consideration than their own. 

20. While SRL stories of outright "hostility" were far less common than those suggesting 
irritation, impatience or dismissive attitudes, many court staff and service providers confirmed 
speculation that a few judges appear to have adopted a siege-like mentality towards SRLs, treating 
them rudely and harshly. 

21. A very consistent theme among SRLs was that judges seemed to view them as a nuisance 
and an irritation. Repeated advice that they "ought to" retain counsel was accompanied, for many 
SRL study participants, with an implicit or explicit statement that being self-represented was a 
choice, and the fact that they were unrepresented was their "fault". 

22. Moral disapproval of SRLs among judges may stem from the continued assumption that 
individuals who are self-representing are "choosing" this course of action, "rejecting" legal 
counsel, and want to "take on the system". My Study reveals this is rarely the case; financial 
constraints are far more likely to be the real reason why an individual is self-representing ( and 
many will have previously used counsel until they ran out of funds). 

23. Reports by SRLs, court staff and service providers, of poor treatment by judges were 
frequent enough to indicate the existence, in some cases, of judicial bias against SLRs. 

IV.PROCEDURALDIFFICULTIESANDOBSTACLESFORSELF-REPRESENTEDLITIGANTS 

24. As "outsiders" in the legal system, many SRLs consider themselves at a disadvantage 
relative to opposing counsel. The unfamiliar language, procedures and customs of the court leave 
them feeling unable to participate properly. Most SRL study participants had no idea what to 
expect. 

25. SRLs consistently report feeling overwhelmed by four principal tasks/stages in the legal 
process: completing, filing and serving paperwork and forms; participating in the discovery 
process as an SRL; conducting one's own hearing; and realizing that they will have to take further 
steps (primarily collections) to enforce any judgment or court order in their favour. 

26. Self-represented litigants face significant obstacles and procedural difficulties stemming 
from their self-representation. 

27. These obstacles and challenges are exacerbated where SRLs are also persons with 
disabilities (PWDs). Research conducted in 2012 showed that an estimated 3.8 million adult 
Canadians reported being limited in their daily activities due to an impairment. PWDs suffer from 
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various different disabilities, oftentimes these disabilities are not visible which makes them more 
difficult to identify or understand. This causes them additional barriers when they try to navigate 
and participate in the legal system, which means accommodations are necessary. However many 
SRLs with disabilities tell the National Self-Represented Litigants Project that these 
accommodations are not accessible to them, or are denied to them, or are insufficient in leveling 
the playing field. 

28. As a result of these difficulties, perceived judicial bias and the tremendous emotional and 
psychological impact of self-representation, it is clear to me that SRLs and in particular SRLs with 
disabilities experience a significant disadvantage in the Canadian justice system. 

V.EMOTIONAL AND PSYCHOLOGICAL IMPACT OF SELF-REPRESENTATION FOR 
LITIGANTS 

27. SRLs experience significant negative consequences as a result ofrepresenting themselves. 
These include a range of physical and emotional health issues, social isolation, and impacts related 
to depletion of personal funds and instability or loss of employment. 

28. Many SRLs described stress-related consequences of acting as a SRL, including 
depression, sleep disorders, headaches and weight loss. Some SRLs report symptoms similar to 
those characterizing post-traumatic stress disorder, as it is defined in the Diagnostic and Statistical 
Manual of Mental Disorder ( 4th edition). 

29. 17% of SRL Study respondents reported initial confidence, and a sense of optimism that 
they would be able to handle representing themselves. These were more likely to be SRLs with 
higher levels of education (university or college), yet their confidence drained away quickly when 
faced with the reality of the court process, often triggered by difficulties completing application 
forms and understanding the service process. 

30. The majority of SRLs experienced anxiety from the moment they began self-representing. 
These respondents made the decision to self-represent out of necessity without any real sense of 
confidence or optimism, but feeling like they had no choice if they were to continue their case (for 
example over disputed custody and access, or disputed support following divorce). The majority 
of SRL study respondents quickly became overwhelmed by the complexity of the legal process. 
Most SRLs simply have no idea what to expect, or find that their expectations are inaccurate. 

31. Experiences of appearance-related anxiety relate to feeling like an outsider, 
not knowing how to behave in court, whom, how or when to address etc., emotional investment in 
the matter, and disappointed expectations about what "access to justice" means 
(including perceived hostility from the Bench and opposing counsel, and impressions of prejudice 
against SRLs). 

32. Anxiety from an unpleasant or negative court experience is often carried into subsequent 
proceedings, making the hearing process more difficult for all parties as well as the judicial 
officer, and impacting the SRLs overall experience of "access to justice". 

-------- --- -~------~-
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33. In addition to these emotional impacts, SRLs report becoming preoccupied and "fixated" 
on their case, often at the expense of other familial, social and professional responsibilities. Some 
SRLs engaged in family disputes felt that becoming fixated was inevitable and necessary if they 
were to commit the time and energy required to succeed, especially if their matter came to trial. 

34. The scale and frequency of these negative consequences experienced by SRLs in Alberta, 
British Columbia and Ontario represent a social problem that requires attention. It is clear from 
the results of the Study that self-representation has a significant and damaging emotional and 
psychological impact on litigants. 

35. I make this Affidavit in support of Paul Taylor. 

Dr. Julie Macfarlane 
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This is Exhibit "A" referred to in the 
Affidavit of Julit Macfarla

1
~1.. 

Sworn before me, this t( day of rvfj , 2019 

----- ---------
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THE NATIONAL SELF-REPRESENTED LITIGANTS PROJECT: 

Part 1: The study 

1. Methodology 

FINAL REPORT 
Dr Julie Macfarlane 

EXECUTIVE SUMMARY 

The goal of this qualitative study was to develop data on the experience of self
represented litigants in three Canadian provinces: Alberta, British Columbia and 
Ontario. Field sites in each province were used as primary data collection points, but 
SRL respondents also came via social media and from all over each province. In 
addition, service providers ( court staff, duty counsel, pro bono lawyers, staff in 
community agencies working with SRL's) were included in the sample. Most 
respondents (almost 90% of SRL's and 100% of service providers) participated in 
an in-depth personal interview; the remaining 10% of SRL's participated in a focus 
group. 

2. Data sample 

259 SRL's from the three provinces participated in either an in-depth personal 
interview or a focus group. Including follow-up interviews, a total of 283 interviews 
were conducted with SRL's. In addition 107 interviews were conducted with service 
providers (defined above). 

3. SRL demographics 

The characteristics of the SRL sample are broadly representative of the general 
Canadian population. 50% were men and 50% were women. 50% had a university 
degree. 57% reported income of less than $50,000 a year and 40% (the largest 
single group) reported incomes of less than $30,000 a year. 

60% of the SRL were family litigants and 31 % were litigants in civil court (13% in 
small claims and 18% in general civil). 4% were appearing in tribunals (the 
remainder were unassigned). The majority of family SRL's were filed in the divorce 
court (Supreme Court, Queen's Bench or Superior Court) and a smaller number in 
provincial family court. 

Part 2: Decisions over self-representation 

4. Motivations 

By far the most consistently cited reason for self-representation was the inability to 
afford to retain, or to continue to retain, legal counsel. 
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In addition, some SRL respondents were dissatisfied with the legal services that 
they had received earlier in this case when they were represented by counsel. Their 
complaints (in their own words) included: counsel "doing nothing"; counsel not 
interested in settling the case; difficulty finding counsel to take their case; counsel 
not listening or explaining; counsel made mistakes/ was not competent. 

53% of the sample had been represented by counsel earlier in their action. Three 
quarters of these had retained a private lawyer, and the remainder had been legally 
aided, but this was now discontinued. These respondents had exhausted their 
available resources and were often resentful that despite significant expenditures 
on private legal services, they were still not at the end of their action. Past 
experience with legal counsel in an earlier case or legal transaction was not 
dispositive in their decision to self-represent. 

Around one in five SRL respondents expressed a personal determination to take 
their matter forward themselves, as well as acknowledging financial reasons to self
represent. A small number - approximately 10% of the sample - expressed 
confidence from the outset that they could handle their case themselves and saw 
retaining legal counsel as a poor use of resources when relatively little money was 
at stake. 

5. The expectations / experience disconnect 

Some SRL's began with a reasonable sense of confidence; others began with 
trepidation. However within a short time almost all the SRL respondents became 
disillusioned, frustrated, and in some cases overwhelmed by the complexity of their 
case and the amount of time it was consuming. 

Part 3: How SRL's engage with the justice system 

6. SRL's and court forms 

While on-line court forms appear to offer the prospect of enhanced access to justice, 
many forms are complex and difficult to complete, and SRL's often find they have 
made mistakes and omissions. The most common complaints include difficulty 
knowing which form(s) to use; apparently inconsistent information from court 
staff/ judges; difficulty with the language used on forms; and the consequences of 
mistakes which may include adjournments and more wasted time and stress. These 
widespread difficulties result in frustration for SRL's and additional burdens on 
court personnel, including registry staff and judges. 

There has been some progress made towards developing user-friendly and 
simplified court forms, but it is far too little. A number of court staff commented that 
they (and some lawyers) also had difficulty completing complex and lengthy court 
forms and keeping up with constant changes. In her assignment to apply for a 
divorce in the three provinces (The Divorce Applications Project), Kyla Fair also 

------- - ~~----
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found that even with legal training, the forms were confusing, contained 
terminology she did not understand, and required an enormous amount of work and 
concentration. 

Court guides are an important step towards assisting SRL's complete forms and 
understand court procedure but these too are often written in a confusing and 
complex manner. In her "audit" of three sample Court Guides, Cynthia Eagan found 
problems very similar to those highlighted by SRL's regarding court forms (see (7) 
below). 

7. On-line resources for SRL's 

A large amount of the assistance presently made available to SRL's by the courts 
(and some service providers) is in the form of on-line information and related 
technologies ( on-line forms, informational websites, and some video material). New 
initiatives in programming and support for SRL's in both Canada and the United 
States are largely based on the premise that access to the Internet can promote 
access to justice for SRL's. While many of these initiatives are in relatively early 
stages of development, this study suggests there are significant limitations and 
deficiencies to this material. On-line resources usually require some level of 
understanding and knowledge in order to be able to make best use of them. 

SRL's who anticipated that the proliferation of on-line resources would enable them 
to represent themselves successfully became disillusioned and disappointed once 
they began to try to work with what is presently available on-line. In particular, they 
identified the following weaknesses: an emphasis on substantive legal information 
and an absence of information on practical tasks like filing or serving, advice on 
negotiation or a strategy for talking to the other side, presentation techniques, or 
even legal procedure; often directed them to other sites (sometimes with broken 
links) with inconsistent information; and multiplicity of sites with no means of 
differentiating which is the most "legitimate". Cynthia Eagan found many of the 
same problems when she audited a selection of on-line Court Guides (the Court 
Guides Assessment project). Cynthia also highlighted the reading levels of some of 
this material (as high as 13.5), and the heavy use of jargon and unexplained legal 
terms. 

The study data also shows that no matter how complete, comprehensive and user
friendly (standards we are still far from meeting), on-line resources are insufficient 
to meet SRL needs for face-to-face orientation, education and other support. 
Enhanced on-line technologies can be an important component of SRL programming 
- for example the development of sites developed specifically for SRL's making use 
of interactive technology - but cannot provide a complete service. 

----~-~------- ---- -~ 
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8. Legal information for SRL's 

It is clear that many SRL's are eager to access further and better sources oflegal 
information. SRL's in the study frequently described themselves as seeking 
"guidance" rather than "direction". This suggests that the expansion oflegal 
information services ( along with the clarification of the legal information/ legal 
advice distinction, below) has the potential to relieve pressure on more costly public 
legal services such as duty counsel. 

The most common source oflegal information for SRL's are court staff, primarily 
those working at the registry counters but also staff working in court programs such 
as Pro Bono Ontario, FLIC & LinC in Alberta, and the Justice Access Centres in British 
Columbia. These excellent services are not always clearly "signposted" in the 
courthouse or on the courthouse website; as a consequence some SRL's appeared to 
have missed the opportunity to use these programs (this was also a problem for 
mediation services; see below at (9)). SRL's consistently described staff working in 
these locations as the "most helpful" person they encountered during their SRL 
experience. However they also complained about the restrictions on the time and 
scope of information that these staff can offer, because of the limitation on their 
providing "legal advice" (which results in substantial personal discretion, which 
some SRL's are better at exploiting than others) or because of the sheer volume of 
people they are dealing with. 

The distinction between legal information/ legal advice which lies at the heart of the 
job descriptions of staff working on the court counters and in information services is 
consistently complained about by both SRL's and staff, as at best unclear and at 
worst practically unworkable. The present situation places an unfair burden on 
court staff who are required to make constant determinations of how much 
information they can provide to frustrated SRL's. This leads to inconsistent 
applications and creates a barrier between SRL's and certain basic information that 
may be construed as "legal advice". 

Court and agency staff providing legal information to SRL's described an almost 
identical set of frustrations and challenges to SRL respondents. They also accurately 
identified the primary frustrations and challenges of the SRL's. Court and agency 
staff are working under enormous pressure in dealing with the growing SRL 
population and constantly changing court forms and procedures. These are very 
stressful jobs, for which they are often poorly trained and remunerated. 

9. Other support & resources for SRL's 

Service providers universally recognized the frustrations of SRL's as a source of 
pressure on the justice system in general, and on court staff and judicial officers in 
particular. Improving the experience for SRL's by developing low cost support 
services for them has the potential to both improve the efficiency and enhance the 
morale of the entire justice system. SRL's talked about a variety of "non-legal" 
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services that they needed but either were not currently available to them, or did not 
meet their needs. 

SRL's particularly identified the need for orientation and education (aside from legal 
training) to enable them to better anticipate and plan for what is involved in self
representation. While this study did not evaluate the effectiveness of existing 
mandatory education programs ( eg Parenting After Separation, MIPS), it is clear 
that many SRL's are looking for different forms of educational workshops to prepare 
them for the SRL experience. In particular, they are asking for practical tools and 
skills that they can apply in practice. 

SRL's also described a need for one-on-one assistance in the form of "coaching" (eg 
document review, answering questions) which support them in handling their own 
case but also provide checks, as well as moral support. For many SRL's who wish to 
remain in control of their own case, coaching would be an important resource. 

A significant number of SRL's say that they were never offered mediation, and/or do 
not know what it is. This is a clear gap that needs to be urgently addressed (for 
example in educational workshops and better publicity). Some SRL's were nervous 
about participating in mediation, and especially where there was a lawyer 
representing the other side. Some SRL's who were eager to resolve their case 
expressed frustration that the Bench did not put greater pressure on the other side 
to come to mediation. 

At present many SRL's bring friends and/or family members with them to the 
courthouse for moral support, especially on appearance days. There is a great deal 
of confusion and inconsistency surrounding the role of friends or supporters of 
SRL's, as well as the potential for an unrepresented person to being a McKenzie 
friend into the courtroom. This lack of clarity and the wide exercise of discretion by 
some judges is creating resentment and confusion 

Finally, many SRL's do not have access to the types of office facilities that they 
require in order to represent themselves, including printing services, photocopying 
facilities and even computers. Some services are presently provided by counter staff 
(informally) or overburdened court-based programming. 

Part 4: SRL's, Lawyers and Judges 

10. Delivering legal services to SRL's 

This study shows clearly (and consistent with other recent studies) that the primary 
reason for self-representation is financial. Many SRL's find that the legal services 
that they can realistically afford to pay for, and/ or prioritize as an area in which 
they want assistance, are simply not available to them other than in a traditional 
legal services model. Financial retainers and services billed at a rate of $350-400 an 
hour are beyond the means of many Canadians. 53% of the SRL sample who were 

,i'"_;, 4,:,. ,, 

Volume IV - Page 43 of 79



willing to pay for counsel at first later ran out of funds and/ or exhausted their 
willingness to continue to pay for legal services. 

86% of the SRL sample sought legal counsel, either in the form of private legal 
services of legally aided/ pro bona assistance. SRL's are not saying that they do not 
want lawyers to help them - but that the way in which lawyers are currently 
offering their services does not fit within their budget. Some are also saying that 
they prefer to have more control over the progression of their case and resist the 
traditional assumption of professional control over all aspects of their case. 

Other complaints made consistently by some SRL's who had previously been 
represented in this action included: counsel "doing nothing", and no progress being 
made; counsel being disinterested in settlement possibilities and processes 
(including mediation); counsel not listening to them or consulting them in decision
making; and a sense that their lawyer was insufficiently familiar in the relevant area 
of law to be effective as counsel. A further complaint was that lawyers were not 
truly accountable to the public, and that efforts to question their competence were 
not seen to be taken seriously by the courts or the regulators. 

When asked in interviews what they would ask a lawyer to do for them now, 
assuming that they could be provided with an affordable and competent counsel, a 
few SRL's said that they were no longer interested in working with a lawyer. This 
was usually the result of a negative experience with a legal representative earlier in 
this action rather than a predisposition towards lawyers (there is was virtually no 
correlation between a negative predisposition towards lawyers and self
representation in this case), and their determination now to manage their case 
themselves. Most SRL's stated that they would prefer to have counsel representing 
them if this was affordable, offered them tangible value-for-money as they 
understood this (ie expertise they lacked and the prospect of a better outcome), and 
would allow them to remain in control of major decisions about the direction and 
conclusion of their case. 

While many SRL's appreciated the assistance they received from duty counsel or 
other pro bona legal services, the study also found dissatisfaction with the most 
common model of delivery ie the summary legal advice model. While this model 
works well for some SRL's, others find a time limited opportunity to speak with legal 
counsel leaves them more confused, and even panicked, than before. At the same 
time, court duty counsel models are in serious overload. For both reasons, there is a 
need for reassessment of how to offer the maximum value to the maximum number 
of SRL's via the summary advice model. 

Respondents frequently questioned the limitations placed on the provision of 
assistance by para-legals, especially in relation to family matters. 

Finally, many SRL's sought some type of "unbundled" legal services from legal 
counsel; for example, assistance with document review, writing a letter, or 
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appearing in court. Very few (n=12) were successful in accessing legal services on 
this basis despite a sustained effort. This was perplexing to many respondents, who 
could not afford to pay a traditional retainer and envisaged that they could 
undertake some parts of the necessary work themselves, with assistance. 

11. Court appearances and interactions with judges 

The influx of SRL's into the family and civil courts has dramatically altered the 
judicial role. Judges, especially in family court, now find themselves dealing with 
SRL's as often as with lawyers representing clients. This is a huge sea change that 
some members of the judiciary are clearly adjusting to better than others. The study 
data is replete with SRL descriptions of negative experiences with judges, some of 
which suggest basic incivility and rudeness. There was a consistent complaint that 
judges do not take SRL's "seriously", despite their best efforts to prepare and 
present themselves appropriately to the court. There were some examples of 
judicial interventions - including advice regarding court procedure, coaching on 
presentation, and progress towards settlement - which attracted positive comments 
from SRL's. Other studies show that judges are concerned about showing "favour" 
towards SRL's and find themselves in a difficult position when one side is 
represented by counsel, and the other is not. 

Most SRL's saw numerous judges during the progress of their case, and many 
complained that this created inconsistencies and required them to re-establish their 
credibility at each appearance. Very few SRL's experienced single judge case 
management but those who did were far more satisfied with their overall 
experience. 

There was a very widespread sentiment amoung SRL's that judges are not truly 
accountable and that the current mechanism for bringing forward a complaint 
against a judge is highly protective of the judiciary. 

12. Social impact and consequences 

The study data illustrates a range of negative consequences experienced by SRL's as 
a result of representing themselves. These include depletion of personal funds and 
savings; instability or loss of employment caused by the amount of time required to 
manage their case; social and emotional isolation from friends and family as the case 
becomes increasingly complex and overwhelming; and a myriad of health issues, 
both physical and emotional. 

The scale and frequency of these individually experienced consequences represent a 
social problem on a scale that requires our recognition and attention. The costs are 
as yet unknown. 

Many comments from SRL's highlight a failing faith in the justice system in general, 
and in judicial officers - lawyers, judges - in particular. Some SRL's also recognized 
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the need for system change to accommodate the relatively new and rapidly growing 
phenomenon of self-representation. 

Comments by SRL's about the impact of their experience with the courts were 
consistently corroborated and reinforced in interviews with service providers who 
identified the same or very similar issues, both micro (process and procedure) and 
macro (systemic). 

--- -- ---- ~"---------
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DATE: 20170213 
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Hoy A.C.J.O., Lauwers and Benotto JJ.A. 

BETWEEN 

Pietro Castrillo 

Plaintiff (Appellant) 

and 

Workplace Safety and Insurance Board 

Defendant (Respondent) 

Richard A. Fink and Alan McConnell, for the appellant 

Neil Finkelstein, Caroline Zayid, and Ljiljana Stanic, for the respondent 

Heard: September 16, 2016 

On appeal from an order of Justice Edward P. Belobaba of the Superior Court of 
Justice, dated June 25, 2015. 

 

Lauwers J.A.: 

[1] This is a proposed class action brought by the appellant, Pietro Castrillo, 

on behalf of a class of injured workers alleged to have been wrongfully denied 

the full extent of benefits to which they were entitled under the Workplace Safety 

and Insurance Act, 1997, S.O. 1997, c. 16, (the “WSIA” or the “Act”), by the 

respondent Workplace Safety and Insurance Board (“WSIB” or the “Board”). The 

action is pleaded in misfeasance in public office, bad faith, and negligence. 
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[2] The motion judge struck the statement of claim without leave to amend 

under r. 21.01(1)(b) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 as 

disclosing no cause of action. He considered the WSIB’s decisions reducing the 

class members’ non-economic loss benefits (“NEL”) to be “legal decisions that 

fall within the four corners of the privative clause” in the WSIA, and therefore 

beyond court challenge. 

[3] For the reasons that follow, I would allow the appeal. 

A. THE FACTUAL AND PROCEDURAL CONTEXT 

[4] The facts giving rise to the action are set out in the motion judge’s short 

endorsement. The appellant was working as a concrete finisher and a pipe layer 

when he sustained a shoulder injury in a work-related accident in October 2011. 

He applied for and received the applicable economic loss benefits to which he 

was entitled under the WSIA. He also qualified for a NEL award because he was 

found to have suffered a permanent impairment leaving him with “less than a full 

range of motion in his shoulder.” The respondent determined the appellant was 

entitled to a 6% NEL lump sum award, but then reduced the award by 50% to 

$1,229.50 because of a “pre-existing condition”, identified as osteoarthritis in the 

injured shoulder.  

[5] The appellant appealed administratively on the basis that the WSIB was 

wrong to reduce the NEL award. Since his pre-existing osteoarthritis had been 

asymptomatic before the work-related injury and had never affected his 
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shoulder’s functionality, it was not a pre-existing impairment. The Appeal 

Resolution Officer allowed the appeal and restored the full amount of the NEL 

award without reduction, and the matter did not go forward to the Workplace 

Safety and Insurance Appeals Tribunal. 

[6] The appellant later learned there were a number of injured workers whose 

NEL awards were similarly reduced by the WSIB on the basis of so-called pre-

existing conditions that were not true impairments, many of which were also 

reversed on appeal. The appellant discovered the reductions were the result of 

the implementation of an internal WSIB document, which he calls a “secret 

policy”. Through it, the WSIB adopted a broader interpretation of the term, “pre-

existing impairment”, to include asymptomatic pre-existing conditions, which had 

previously been excluded. The appellant asserts this change in interpretation 

was illegally made in order to save WSIB money by reducing NEL awards. 

[7] The appellant commenced proceedings under the Class Proceedings Act, 

1992, S.O. 1992, c. 6. The proposed class is defined as: 

(a) All workers whose Non-Economic Loss 
(“NEL”) awards for workplace injuries were 
reduced by the Defendant due to pre-existing 
medical conditions that were not impairments 
negatively impacting upon their pre-accident 
functioning; and 

(b) who also incurred expenses pursuing 
administrative appeals of the Defendant’s 
decision to reduce their NEL awards. 

20
17

 O
N

C
A

 1
21

 (
C

an
LI

I)

Volume IV - Page 49 of 79



 
 
 

Page:  4 
 
 

 

[8] The appellant seeks declarations that the WSIB “perpetrated a 

misfeasance in public office” in how it handled the NEL claims of the class, 

“breached its duty to act in good faith” to the class, and, in the alternative, was 

negligent. The action seeks damages measured in part by the: “legal fees, 

disbursements and other expenses they incurred in administrative proceedings 

overturning the Defendant’s decisions with respect to their claims for Non-

Economic Loss awards”, along with punitive, aggravated, exemplary and special 

damages. 

[9] The respondent brought a motion under the Rules of Civil Procedure to 

strike the statement of claim, without leave to amend, under r. 21.01(1)(b), on the 

basis “that it discloses no reasonable cause of action”, and, under r. 21.01(3)(a), 

on the basis that “the court has no jurisdiction over the subject matter of the 

action.”1 I note that the motion was not brought under r. 21.01(1)(a) “for the 

determination, before trial, of a question of law raised by a pleading”. 

[10] Based largely on what the motion judge saw as the strength of the 

privative clause in the WSIA, he concluded it was “plain and obvious that the bad 

faith, misfeasance and negligence claims on the facts of this case as pleaded are 

certain to fail and should be struck without leave to amend under Rule 21.01(1).” 

                                         
 
1
 The motion judge did not mention sub-rule 21.01(3)(a) of the Rules of Civil Procedure in his reasons, 

and the respondent did not raise it in the factum or in oral argument. I do not address it further, except to 
observe that it is usually invoked where an arbitration clause or a forum selection clause is in issue, which 
is not the case here.  
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The motion judge did not mention r. 21.01(1)(b) in his reasons, but his order 

declares that the pleading “does not disclose any reasonable cause of action.” 

[11] The motion judge’s reasons must be read in the context of his introductory 

paragraph: 

On the facts of this case, and given the scope and 
content of the s. 118 privative clause, it is plain and 
obvious and beyond doubt that the bad faith and 
misfeasance in public office claims (and the alternative 
claim in negligence) are not reasonable causes of 
action. I need not discuss the WSIB’s additional 
submissions re jurisdiction, abuse of process, collateral 
attack, or damages (and how legal costs are not 
recoverable). 

B. ISSUES 

[12] There are two basic issues in this appeal, which arise with respect to each 

pleaded cause of action, being misfeasance in public office, bad faith and 

negligence:  

1. Is the cause of action properly pleaded? 

2. Does the privative clause in the WSIA prevent the appellant from pursuing 

the cause of action? 

C. ANALYSIS  

[13] The motion judge’s over-arching error is that he dealt with this matter more 

as a summary judgment motion under r. 20 than as a motion to strike the 
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amended statement of claim as disclosing no cause of action under r. 

21.01(1)(b). He did not interpret the pleading generously, as the cases require, 

but instead deconstructed it for the purpose of determining whether the privative 

clause in the WSIA applied to oust the court’s jurisdiction. This was an error in 

principle. 

[14] The framework for assessing whether to strike a pleading under r. 21.01(b) 

of the Rules of Civil Procedure on the ground that it discloses no reasonable 

cause of action is set out by Paul M. Perell and John W. Morden, The Law of 

Civil Procedure in Ontario, 2d ed. (Markham: LexisNexis Canada Inc., 2014), at 

p. 532: 

The following principles apply to a Rule 21 motion to 
strike a pleading for failing to disclose a reasonable 
cause of action or defence: (a) the material facts 
pleaded must be deemed to be proven or true, except to 
the extent that the alleged facts are patently ridiculous 
or incapable of proof; (b) the claim incorporates by 
reference any document pleaded and the court is 
entitled to read and rely on the terms of such 
documents as if they were fully quoted in the pleadings; 
(c) a claimant is not entitled to rely on the possibility that 
new facts may turn up as the case progresses; the facts 
pleaded are the basis upon which the claim is evaluated 
(d) [the] novelty of the cause of action is of no concern 
at this stage of the proceeding; (e) the statement of 
claim must be read generously to allow for drafting 
deficiencies; and (f) if the claim has some chance of 
success, it must be permitted to proceed.[Internal 
citations omitted.] 
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[15] The claim will only be struck where it is “plain and obvious” that it has no 

reasonable prospect of success: Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 

959; R v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45, at 

paras. 17-19; Taylor v. Canada (Attorney General), 2012 ONCA 479, 111 O.R. 

(3d) 161, at para. 22; and Trillium Power Wind Corporation v. Ontario (Natural 

Resources), 2013 ONCA 683, 117 O.R. (3d) 721, at para. 30. While the court 

must accept as true the material facts as pleaded, this obligation does not extend 

to bald conclusory statements of fact unsupported by material facts. 

[16] I first consider misfeasance in public office, next bad faith, and then 

negligence. 

(1) Misfeasance in Public Office 

(a) Is the Cause of Action Properly Pleaded? 

[17] To set the legal context, I observe that this court succinctly expressed the 

purpose of the tort of misfeasance in public office in Freeman-Maloy v. Marsden 

(2006), 79 O.R. (3d) 401, 267 D.L.R. (4th) 37 (Ont. C.A.), at para. 10: 

The tort of misfeasance in a public office is founded on 
the fundamental rule of law principle that those who 
hold public office and exercise public functions are 
subject to the law and must not abuse their powers to 
the detriment of the ordinary citizen. As Lord Steyn put it 
in Three Rivers District Council v. Bank of England (No. 
3), [2000] 2 W.L.R. 1220, at 1230 “The rationale of the 
tort is that in a legal system based on the rule of law 
executive or administrative power ‘may be exercised 
only for the public good’ and not for ulterior and 
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improper purposes”. The “underlying purpose” of the tort 
of misfeasance in a public office “is to protect each 
citizen's reasonable expectation that a public officer will 
not intentionally injure a member of the public through 
deliberate and unlawful conduct in the exercise of public 
functions”: Odhavji, [2003 SCC 69, [2003] 3 S.C.R. 263] 
supra at para. 30. 

[18] The motion judge did not set out the elements of the cause of action of 

misfeasance in public office nor determine whether the elements were properly 

pleaded. 

(i) The General Principles 

[19] To pass scrutiny under r. 21.01(1)(b), a pleading of misfeasance in public 

office must allege facts capable of establishing the ingredients of the tort, in 

addition to the usual tort requirements of causation and damages. The 

ingredients are: (1) the defendant must be a public official; (2) the claim must 

arise from the exercise of power as a public official; and (3) the public official 

“must have acted with malice or bad faith” so as to satisfy the mental element: 

Freeman-Maloy, at para. 11.  

[20] Another way of framing the test is that the plaintiff must show: first, the 

public official was engaged in unlawful conduct in the exercise of his or her public 

functions; and, second, the public official was aware that the conduct in question 

was unlawful and was likely to injure the plaintiff: Trillium Power Wind 

Corporation, at paras. 38-39, drawing on the Supreme Court’s decision in 

Odhavji Estate v. Woodhouse, at paras. 28, 30 and 32; see also, Pikangikum 
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First Nation v. Nault, 2012 ONCA 705, 298 O.A.C. 14, at para. 54, leave to 

appeal refused, [2013] S.C.C.A. No. 10; St. Elizabeth Home Society v. Hamilton 

(City), 2010 ONCA 280, 319 D.L.R. (4th) 74, at para. 20; Granite Power 

Corporation v. Ontario (2004), 72 O.R. (3d) 194 (C.A.), leave to appeal refused, 

[2004] S.C.C.A. No. 409, at paras. 37-39. 

(ii) The Amended Statement of Claim 

[21] As to the necessary tort elements of damages and causation, the appellant 

conceded in oral argument that he is not seeking more compensation in terms of 

a NEL award, because his appeal of the reduced NEL award had already been 

allowed. However, he argues that to succeed in the internal appeal, he was 

forced to incur unnecessary legal and other expenses he seeks to recover as 

damages in this action. Other class members could have claims for both a higher 

NEL award and similar incidental costs. 

[22] The pleading alleges that WSIB “is a public body” and its employees “were 

at all material times public office holders” for which it is “both directly and 

vicariously liable for the bad faith acts and omissions of its employees.”  

[23] The starting point for a detailed discussion of the pleading is the WSIA, 

which defines “impairment” and “permanent” impairment in s. 2: 

“impairment” means a physical or functional abnormality 
or loss (including disfigurement) which results from an 
injury and any psychological damage arising from the 
abnormality or loss; 
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“permanent impairment” means impairment that 
continues to exist after the worker reaches maximum 
medical recovery. 

[24] Section 46(1) provides for the NEL benefit: 

46(1) If a worker’s injury results in permanent 
impairment, the worker is entitled to compensation 
under this section for his or her non-economic loss. 

[25] Section 47(1) requires the Board to “determine the degree of his or her 

permanent impairment”, and s.47(2) provides that the determination must be 

made “in accordance with the prescribed rating schedule”. Section 18 of O. Reg. 

178/98 under the WSIA prescribes the American Medical Association Guides to 

the Evaluation of Permanent Impairment (third edition revised) as it read on 

January 14, 1991, as the rating schedule for impairment. 

[26] The WSIB had a policy for dealing with pre-existing impairments, 

Operational Policy 18-05-05 (Effect of a Pre-Existing Impairment),  which allowed 

for reductions in NEL benefits to account for pre-existing impairments. The 

pleading states that under that policy, WSIB was permitted to “discount NEL 

awards to injured workers on account of pre-existing ‘impairments’ that were 

‘measurable’. This was [previously] done by calculating the clinical impairment 

before the injury and performing a subtraction from the post-injury impairment.” 

[27] As to the WSIB’s acts or omissions, the pleading alleges, at paras. 17 and 

19, that the WSIB’s decision to reduce the appellant’s NEL award “was the result 

of a ‘secret policy’ adopted by the [WSIB] and revealed in an internal ‘Orientation’ 
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article intended for its staff.” This secret policy was to “aggressively reduce 

legitimate NEL awards by interpreting Operational Policy 18-05-05 (Effect of a 

Pre-Existing Impairment) to allow for reductions due to pre-existing conditions 

that had no negative impact or impairment on a worker’s pre-accident 

functioning.” The secret policy changed the way in which the WSIB interpreted 

Operational Policy 18-05-05, by equating the technical term “impairment” with 

“condition”. This change swept in people like the appellant, whose pre-existing 

condition was asymptomatic and did not interfere with or impair the functionality 

of his shoulder for work purposes.  

[28] The introduction of this new approach in the secret policy was done 

without “legal authority”, and was pleaded to be: “illegal as being contrary to the 

WSIA and its regulations.” In particular, the pleading notes that:  

From a medical perspective, ‘condition’ is a non-specific 
term that does not necessarily denote any change in a 
person’s health status. In contrast, an ‘impairment’ is a 
term that does denote a specific change.  

[29] Moreover, the pleading asserts that the approach is inconsistent with that 

prescribed by the American Medical Association, Guides to the Evaluation of 

Permanent Impairment, 3rd ed. (American Medical Association, 1990) (“AMA 

Guides”). 

[30] The AMA Guides states, at s. 1.1: 
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As used in the Guides, “impairment” means an 
alteration of an individual’s health status that is 
assessed by medical means; “disability,” which is 
assessed by non-medical means, is an alteration of an 
individual’s capacity to meet personal, social or 
occupational demands[.](Emphasis in original.) 

[31] The AMA Guides states, at s. 2.1: 

According to the principles of the Guides, the first step 
in assessing an impairment is a thorough medical 
evaluation, with particular attention to the complete 
clinical and nonclinical history of the medical 
condition(s) 

… 

The second step in assessing the impairment is 
analyzing the history and the clinical and laboratory 
findings to determine the nature and extent of the loss, 
loss of use of, or derangement of the affected body part, 
system, or function.  

The third step is comparing the results of the analysis 
with the criteria specified in the Guides for the particular 
body part, system, or function. 

[32] Further, the AMA Guides states, at s. 2.2: 

Impairment should not be considered “permanent” until 
the clinical findings determined over a period of time, 
usually 12 months, indicate that the medical condition is 
static and well stabilized. 

[33] The pleading states that the WSIB: “has no authority to expand the 

definition of ‘impairment’ to discount for non-measurable pre-existing 

‘conditions’”, because the AMA Guides “does not equate ‘impairment’ with 
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‘condition.’” By defining the term “disability”, the AMA Guides specifically does 

“not intend to import the word ‘condition’ into ‘impairment.’”  

[34] The pleading adds that effectively expanding the definition of “impairment” 

was: “illegal as being contrary to the WSIA and its regulations.” It points out that 

WSIB implicitly admitted its lack of authority by amending its policies effective 

November 1, 2014 “in an attempt to give the authority it previously did not have 

regarding deductions for ‘conditions’ (WSIB Operational Policy 10-05-03).” The 

new policy, entitled “Determining the Degree of Permanent Impairment”, is a 

good deal more elaborate than the “secret policy”. (I note that the appellant does 

not challenge the legality of the new policy. I read this as confining the claims in 

this action to the period in which the “secret policy” was operating.) 

[35] In addition to alleging lack of legal authority, the pleading states WSIB’s 

“actions were motivated by a desire to reduce costs,” and: “the Defendant knew it 

was acting illegally and that its actions would harm the Plaintiff and Class”, which 

makes its actions “therefore, malicious in nature.”  

[36] In effect, the pleading asserts that reducing costs was an improper 

purpose for WSIB’s change in the interpretation of its policy. In doing what it did, 

the pleading asserts WSIB breached its duty of good faith to the appellant and 

class, who “as injured workers were in a vulnerable position and dependent upon 

the Defendant to appropriately exercise its statutory responsibility in good faith.” 
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(iii) The Principles Applied 

[37] WSIB concedes it owes “a general public law duty, to the public and to 

workers, to act in good faith, and not maliciously or in bad faith.” I do not take the 

WSIB as disputing the allegations in the pleading that it is a public body and its 

employees are public officials; these are constituent elements of the tort, as is 

the allegation that the appellant has suffered damages.  

[38] With respect to the requirement of a “culpable mental state”, the 

respondent draws on Odhavji, at para. 28, where the Supreme Court said: “In 

order for the conduct to fall within the scope of the tort, the officer must 

deliberately engage in conduct that he or she knows to be inconsistent with the 

obligations of the office.” 

[39] The law, as set out in Freeman-Maloy, is that the claimant need not allege 

or prove actual malice in order to make out the mental element of the cause of 

action of misfeasance, only bad faith. Although the pleading in this case does 

assert that WSIB’s actions were “malicious in nature”, it is really focused on 

WSIB’s bad faith. As I interpret the pleading, the assertion of bad faith arises 

from the allegation that WSIB made the policy change for an improper purpose 

and without due authority.  

[40] WSIB challenges the adequacy of the pleading on three bases. First, it 

asserts that the pleading “fails to plead facts necessary to support a claim for bad 

faith or misfeasance in public office.” WSIB adds: “The appellant makes bald 
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allegations that actions were taken in bad faith, and has not provided any facts in 

support.” In oral argument and in the factum, WSIB asserts that it is not sufficient 

for the appellant “to baldly claim a law was breached.”  

[41] In my view, WSIB’s baldness challenge to the pleadings falls short for two 

reasons. First, many of the specific facts would be in the respondent’s knowledge 

and would become evident once the statement of defence is served, and 

document production and discovery takes place, as this court observed in 

Trillium Power Wind Corporation, at paras. 60-61:  

We are alive to the problem pointed out by the Federal 
Court of Appeal in St. John’s Port Authority v. Adventure 
Tours Inc., 2011 FCA 198, per Stratas J.A., at para. 63 
that a bald pleading is especially problematic in cases 
alleging abuse in public office. Stratas J.A. pointed out 
that: “it is all too easy for a plaintiff who is aggrieved by 
governmental conduct to assert, perhaps without any 
evidence at all, that ‘the government’ acted, ‘knowing’ it 
did not have the authority to do so, ‘intending’ to harm 
the plaintiff.” That said, we do not agree with the motion 
judge that the pleading is “completely bald”. This 
pleading is detailed and as fact-specific as the appellant 
can be at this stage of the proceeding. The allegations 
link to actual events, documents and people. 

To quote Moldaver J.A., in Granite Power at para. 40, 
on the facts pleaded, including the particulars, “there 
exists a narrow window of opportunity for [the appellant] 
to make out its claim in misfeasance.” The appellant 
cannot provide more particulars now because many of 
the necessary supporting facts would be within 
Ontario's knowledge and control, and there has been no 
document production or discovery. 
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[42] Second, the appellant relies in part on some known facts that are rooted in 

the legislation, the regulations, the policies and the documents in order to found 

its allegations about improper purpose and bad faith.  

[43] At this stage of the proceeding, before the defendant has pleaded and 

before document production and discovery, the pleading is adequate. To 

paraphrase Trillium Power Wind Corporation, at para. 61, the appellant cannot 

provide more particulars now because many of the necessary supporting facts 

would be within WSIB’s knowledge and control, and will be revealed as the 

process unfolds. 

[44] The second ground on which WSIB disputes the adequacy of the pleading 

relates to “improper purpose.” WSIB takes the position that “the only improper 

purpose alleged by the Appellant is an ‘attempt to cut costs’”, which it states is 

inadequate in pleading terms. 

[45] I would find the pleading of an improper purpose to be adequate in strictly 

pleadings terms, since there is a line of authority supporting the proposition that a 

public authority cannot use its spending power in a manner inconsistent with its 

mandate: Re Doctors’ Hospital and Minister of Health (1976), 68 D.L.R. (3d) 220 

(Ont. Div. Ct.). This is a specific application of the more general proposition that a 

statutory power must only be used for a proper purpose: see Re Multi-Malls Inc. 

et al. and Minister of Transportation and Communications et al (1977), 14 O.R. 

(2d) 49 (C.A.); Oakwood Development Ltd. v. St. François Xavier (Rural 
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Municipality), [1985] 2 S.C.R. 164, at para. 15;  Roncarelli v. Duplessis, [1959] 

S.C.R. 121, at p. 140; and Padfield v Minister of Agriculture, Fisheries and Food, 

[1968] A.C. 997 (H.L.) at p. 1030. 

[46] However, WSIB responds that s. 1 of the Act obliges the Board to 

accomplish its purposes “in a financially responsible and accountable manner.” I 

set out s. 1 to provide context: 

 1.  The purpose of this Act is to accomplish the 
following in a financially responsible and accountable 
manner: 

 1. To promote health and safety in 
workplaces. 

 2. To facilitate the return to work and recovery 
of workers who sustain personal injury 
arising out of and in the course of 
employment or who suffer from an 
occupational disease. 

 3. To facilitate the re-entry into the labour 
market of workers and spouses of 
deceased workers. 

 4. To provide compensation and other 
benefits to workers and to the survivors of 
deceased workers. (Emphasis added.) 

[47] WSIB asserts that the underlined words in s. 1 of the Act provide a full 

answer, and permit the Board to reduce the payment of benefits to injured 

workers in order to save money. 
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[48] I would reject this argument for two reasons. First, this is not a valid 

argument in a pleadings motion under r. 21.01(1)(b). It is a substantive argument 

on a question of law that would normally be pursued on a summary judgment 

motion under r. 20, if not on a motion under r. 21.01(1)(a) “for the determination, 

before trial, of the question of law raised by a pleading”. That is not, however, the 

way in which WSIB pursued this motion, nor is it the basis upon which the motion 

judge decided it.  

[49] Second, what the legislature intended to be the reach of the expression, “in 

a financially responsible and accountable manner,” requires a fuller exposition 

than would be permitted in a pleadings motion. The exercise of statutory power is 

subject to principles, and any decision to reduce benefits would engage possible 

limits that have not been laid out in the argument, and on which I will say no 

more. It would not be possible, on this record, to conclude that the legislature 

intended to permit the WSIB to arbitrarily, as is alleged, adjust a single category 

of statutory benefits while leaving all the others untouched.  

[50] The third ground, on which the WSIB challenges the pleading, is by 

characterizing the appellant’s complaints as those of a disgruntled claimant who 

seeks to elevate his complaint beyond the reach of the privative clause by 

gratuitously adding in allegations of bad faith and misfeasance in public office. 

This, WSIB asserts, is a collateral attack on its decision regarding his entitlement.  
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[51] I do not take that view of the appellant’s claims. He is not complaining 

about a specific decision regarding his personal entitlement, as occurred in, for 

example, Aird. v. WSIB, Aird v. WSIAT, 2010 ONSC 3600, at paras. 14-15, and 

Pagourov v. Science Applications International Corporation, 2007 CanLII 7398, 

at para. 12, aff’d 2007 ONCA 745. Nor do I see his claims as a collateral attack 

to circumvent the WSIB as an expert tribunal, as described in Garland v. 

Consumers’ Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629, at para. 71 and R. v. 

Consolidated Maybrun Mines Ltd., [1998] 1 S.C.R. 706. Nor is this pleading 

linked to the specific circumstances of the appellant’s complaint; it challenges the 

legality of the WSIB’s actions across a category of benefits and a class of 

persons. I would see this class action as categorically different, not as a collateral 

attack on the WSIB’s specific determination of the appellant’s entitlement. 

[52] In my view, the appellant has adequately pleaded the cause of action of 

misfeasance in public office and has provided adequate particulars of the claim.  

(b) Does the Privative Clause in the WSIA Prevent the Appellant from 
Pursuing Misfeasance in Public Office? 

[53] The respondent makes two submissions with respect to the privative 

clause in the WSIA. First, it asserts that: “the Act ousts the jurisdiction of the 

court in favour of the Board in this case.” (I assume this was the original basis for 

WSIB’s challenge of the appellant’s pleading under r. 21.01(3)(a) of the Rules of 

Civil Procedure, that: “the court has no jurisdiction over the subject matter of the 
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action.”) Second, WSIB argues that the Act prevents the court from awarding the 

appellant incidental costs in relation to proceedings under it. 

[54] In respect of the first issue, the privative clause in the WSIA, s. 118, is 

strongly worded:  

118.  (1)  The Board has exclusive jurisdiction to 
examine, hear and decide all matters and questions 
arising under this Act, except where this Act provides 
otherwise.   

 (2)  Without limiting the generality of subsection 
(1), the Board has exclusive jurisdiction to determine the 
following matters: 

… 

 2. Whether personal injury or 
death has been caused by an accident. 

 3. Whether an accident arose out 
of and in the course of an employment by a 
Schedule 1 or Schedule 2 employer. 

… 

 7. Whether loss of earnings has 
resulted from an injury. 

 8. Whether permanent 
impairment has resulted from an injury, and 
the degree of the impairment. 

… 

 (3)  An action or decision of the Board under this 
Act is final and is not open to question or review in a 
court.  
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 (4)  No proceeding by or before the Board shall 
be restrained by injunction, prohibition or other process 
or procedure in a court or be removed by application for 
judicial review or otherwise into a court. (Emphasis 
added.) 

(i) General Principles 

[55] The question of whether legislation can oust the jurisdiction of a Superior 

Court in a manner consistent with the constitutional principle of the rule of law 

was addressed by the Supreme Court in Crevier v. A.G. (Quebec) et al., [1981] 2 

S.C.R. 220, at pp. 236-238. This is not an antique proposition that has been 

superseded by the flow of time and jurisprudence. The court reiterated it in 

Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, at paras. 27-31, 

and 52. 

[56] In Crevier, the Supreme Court considered a privative clause in the 

Professional Code of Quebec that excluded recourse to the supervisory authority 

of the Quebec Superior Court. Chief Justice Laskin, on behalf of the court, held, 

at p. 234: 

In my opinion, where a provincial Legislature purports to 
insulate one of its statutory tribunals from any curial 
review of its adjudicative functions, the insulation 
encompassing jurisdiction, such provincial legislation 
must be struck down as unconstitutional by reason of 
having the effect of constituting the tribunal a s. 96 [of 
the Constitution Act 1867] court. 
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[57] The underlying logic was expressed by Martland J. in Executors of 

Woodward Estate v. Minister of Finance, [1973] S.C.R. 120, at p. 127, to which 

Laskin C.J. referred to in Crevier, at p. 236: 

[I]f such a tribunal has acted beyond its jurisdiction in 
making a decision, it is not a decision at all within the 
meaning of the statute which defines its powers 
because Parliament could not have intended to clothe 
such [a] tribunal with the power to expand its statutory 
jurisdiction by an erroneous decision as to the scope of 
its own powers. 

[58] Although Crevier concerned a tribunal exercising an adjudicative function, 

the logic applies equally to agencies that do more than adjudicate, but also make 

policy and regulate, like the WSIB. 

(ii) The Privative Clause and the Motion Judge’s Reasons 

[59] The motion judge stated his view that the WSIA: “provides a complete and 

comprehensive code for workplace injury compensation determinations,” which 

clearly reflects “legislative intent”. He observed that the WSIB and the Appeal 

Tribunal are protected by “the toughest privative clause known to Ontario law,” 

citing this court’s description of s. 118 in Rodrigues v. Ontario (Workplace Safety 

and Insurance Appeals Tribunal), 2008 ONCA 719, 92 O.R. (3d) 757, at para. 22. 

[60] As noted above, the privative clause in the WSIA, s.118, is strongly 

worded. The motion judge identified the “gist” of the appellant’s claim as this: “the 

WSIB’s interpretation of the applicable Regulation and what constitutes a ‘pre-
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existing impairment’ was wrongly decided”. This he interpreted to be the true 

import of the “language in the statement of claim, [which] includes words such as 

‘illegal’ ‘had no legal authority’ [and] ‘contravened the Regulation”. In the motion 

judge’s view: “This claim falls squarely within the four corners of the privative 

clause and cannot be considered or reviewed by this Court.” I interpret this 

decision as accepting WSIB’s argument that the court’s jurisdiction was “ousted” 

by the privative clause, although the motion judge did not use that word. 

[61] Further, the motion judge interpreted the allegations of bad faith, 

misfeasance in public office and negligence as relating “to how the Board 

‘handled the claims of the plaintiff and Class for non-economic loss awards’”, to 

be: “legal decisions that fall within the four corners of the privative clause.” 

[62] This too, in my view, must be read as a finding by the motion judge that the 

privative clause ousted the court’s jurisdiction. 

[63] Based on his view of the comprehensive reach of the privative clause, the 

motion judge concluded, “it is therefore plain and obvious that the bad faith, 

misfeasance and negligence claims on the facts of this case as pleaded are 

certain to fail and should be struck without leave to amend under Rule 21.01(1).” 

(iii) The Principles Applied 

[64] I find the motion judge’s decision to be inconsistent with his other findings, 

first, that: “the WSIB’s otherwise strong privative clause would not preclude a bad 
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faith or misfeasance in public office claim in appropriate circumstances,” and 

second, that: “If the WSIB ‘crosses the line’ and abuses its power, it is not 

immune from claims filed in Court”. 

[65] As I observed at the outset, the motion judge’s overarching error was in 

approaching this motion as though it were a summary judgment motion rather 

than a motion to strike the amended statement of claim as disclosing no cause of 

action under r. 21.01(1)(b). His determination amounts to a substantive legal 

decision that the appellant has no chance of success, based “on the facts of this 

case as pleaded”, even if, as I have found, the claim of misfeasance in public 

office has been properly pleaded. With respect, this is not an available 

determination in a pleadings motion. It is an argument that could be made in the 

context of a motion for summary judgment, or perhaps in a motion under r. 

21.01(1)(a), but that is not what happened here. 

[66] The cases make it clear that, as a general principle, the legislature cannot 

completely oust the jurisdiction of the Superior Court, including, most pertinently, 

an allegation of misfeasance in public office related to its use of statutory power 

for an improper purpose.  

[67] It is, nonetheless, possible that the specific determinations made by the 

WSIB in this case could ultimately be found to be a proper use of the Board’s 

authority, once the evidence is in about who did what, when and why. One would 

expect those facts to be revealed through the statement of defence, and through 
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the document production and discovery process. Although the appellant has 

tendered a “secret policy”, consisting of three pages of the Board’s orientation 

manual, the Board might well be found on the evidence to have taken an even-

handed and fully authorized approach to its reduction of NEL benefits. These are 

not matters that could or should be assessed on a pleadings motion. 

[68] I now turn to WSIB’s second argument, which is that the appellant cannot 

succeed in its claim for reimbursement of costs thrown away in relation to the 

pursuit of his appeal rights under the WSIA, because the Act forecloses an award 

of legal costs.  

[69] I agree with the Board that s. 133 of the Act permits the WSIB to pay 

“reasonable travel and living expenses of, and other allowances for, (a) a worker 

and his or her witnesses”, among others, and that the Board has repeatedly held 

that “other allowances” do not include legal costs: see Canada (Canadian Human 

Rights Commission) v. Canada (Attorney General), 2011 SCC 53, [2011] 3 

S.C.R. 471, at para. 40; and Decision 168/92, [1992] O.W.C.A.T.D. No. 271. 

[70] However, the claim for the payment of incidental expenses by way of 

damages in this case is outside the process established by the Act altogether. If 

the WSIB has conducted itself in a way that takes it outside of the shelter of the 

privative clause, which is the appellant’s allegation in the amended statement of 

claim, the argument is that the Board cannot shield itself under s. 133 of the 
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WSIA in respect of the damages claim. The fact that the damages claim is 

measured by costs thrown away might not negate the claim. 

(2) Bad Faith 

(a) Is the Cause of Action Properly Pleaded? 

[71] The amended statement of claim tends to lump together the allegation that 

the WSIB committed a “breach of duty to act in good faith” with the allegation of 

“misfeasance in public office”. The appellant pleads that the Board owed a duty 

of good faith to the appellant and class, who “as injured workers were in a 

vulnerable position and dependent upon the Defendant to appropriately exercise 

its statutory responsibility in good faith.” The pleading states that the WSIB “and 

its employees have a duty to act in good faith in exercising their statutory 

responsibilities”, and that the Board is “both directly and vicariously liable for the 

bad faith acts and omissions of its employees.” 

[72] The appellant proffers two authorities for the proposition that there is a free 

standing cause of action for breach of a duty of good faith. The first is Whiten v. 

Pilot Insurance Co., 2002 SCC 18, [2002] 1 S.C.R. 595. That case concerned the 

availability of a bad faith claim in the context of an insurance contract, and in my 

view has no application here. 

[73] The second case is Gouthro v. Workplace Safety and Insurance Appeals 

Tribunal et al, 2014 ONSC 7289 (Div. Ct.), in which the applicant’s claim for 
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judicial review was dismissed on the basis that the age limitation on the benefits 

set out in s. 43 of the WSIA did not contravene s. 15(1) of the Charter . The case 

did not deal with the issue of good faith.  

[74] I agree with the WSIB’s submission that bad faith is not, in itself, a free 

standing cause of action: Alberta v. Elder Advocates of Alberta Society, 2011 

SCC 24, [2011] 2 S.C.R. 261, at para. 78. There, the Supreme Court said that 

bad faith, in tort, “is an element of misfeasance in public office”. The elements of 

bad faith are therefore properly pleaded as incidental to the claim in misfeasance 

in public office, but the free standing claim for relief set out at paras. 51-57 of the 

amended statement of claim should be struck. I would grant leave to amend, but 

only for the appellant to better tie the bad faith allegation to the claim of 

misfeasance in public office, if so advised. 

[75] In light of this conclusion, since the bad faith allegation folds into the 

misfeasance in public office claim, I need not undertake a separate analysis of 

the reach of the privative clause respecting bad faith. 

(3) Negligence 

(a) Is the Cause of Action Properly Pleaded? 

[76] The appellant pleads negligence in the alternative to his claim for 

misfeasance in public office. The pleading is brief: 

62. If it is determined that the Defendant did not 
commit a misfeasance in public office, which is not 
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admitted, the Plaintiff pleads in the alternative that the 
Defendant was negligent in how it reduced the NEL 
awards of the Plaintiff and the Class. 

63. The Defendant owed the Plaintiff and the Class a 
duty of care arising from the relationship created when 
the Plaintiff and Class became recipients of benefits 
under the compulsory workers compensation scheme 
established pursuant to the WSIA and administered by 
the Defendant.  

64.     The Defendant breached the duty of care and 
failed to meet the requisite standard of care it owed the 
Plaintiff and Class when it negligently decided that 
Operational Policy 18-05-06 (Effect of a Pre-Existing 
Impairment) allowed for the reduction of NEL awards 
due to pre-existing conditions that had no negative 
impact or impairment on a worker’s pre-accident 
functioning. 

[77] The respondent submits that it owes no private duty of care to individual 

workers: “the Board’s role in interpretive and adjudicative, and its role in 

administering statutory benefits is inconsistent with a finding of a private law duty 

of care.” 

[78] In order to establish a duty of care in negligence, three elements are 

necessary: (1) The harm complained of must have been reasonably foreseeable; 

(2) There must have been sufficient proximity between the plaintiff and the 

defendant that it would be fair and just to impose a duty of care; and (3) There 

must be no residual policy reasons for declining to impose such a duty: Williams 

v. Toronto (City), 2016 ONCA 666, 402 D.L.R. (4th) 678; Cooper v. Hobart, 2001 

SCC 79, [2001] 3 S.C.R. 537; Edwards v. Law Society of Upper Canada, 2001 
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SCC 80, [2001] 3 S.C.R. 562; Childs v. Desormeaux, 2006 SCC 18, [2006] 1 

S.C.R. 643; Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 3 

S.C.R. 83; see also Anns v. Merton London Borough Council, [1978] A.C. 728 

(H.L.); and Kamloops (City of) v. Nielsen, [1984] 2 S.C.R. 2.  

[79] There is no real issue in this case about the first element, foreseeability. 

The WSIB knew precisely what the effects would be on the class.  

[80] As this court noted about the second Cooper element of proximity: “[T]he 

proximity inquiry will focus initially on the applicable legislative scheme and 

secondly, on the interactions, if any, between the regulator or governmental 

authority and the putative plaintiff”: Taylor v. Canada (Attorney General), 2012 

ONCA 479, 111 O.R. (3d) 161, at para. 75. In terms of this court’s language in 

Taylor, what must be assessed are the interactions between WSIB and the class 

members. Does the Board’s involvement in evaluating the claims of the class 

members bring the Board into relational proximity to them? 

[81] The third Cooper element considers whether there residual policy reasons 

to decline to impose a duty of care on WSIB. These “are not concerned with the 

relationship between the parties, but with the effect of recognizing a duty of care 

on other legal obligations, the legal system and society more generally”: Cooper, 

at para. 37: see also Hill v. Hamilton‑Wentworth Regional Police Services Board, 

2007 SCC 41, [2007] 3 S.C.R. 129, at para. 31; Syl Apps, at para. 32; and 
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Fullowka v. Pinkerton’s of Canada Ltd., 2010 SCC 5, [2010] 1 S.C.R. 132, at 

para. 57. 

[82] Justice Cromwell explained in Fullowka, at para. 57, that in order to oust a 

prima facie duty of care once the first two Cooper elements have been 

established in the plaintiff’s favour, the “residual policy considerations must be 

more than speculative.” He stated: “They must be compelling; a real potential for 

negative consequences of imposing the duty of care must be apparent”. 

[83] The analysis of the second and third Cooper elements is both fact and 

policy intensive in the context of a statute, as this court noted in Williams and as 

the case law demonstrates. That analysis was not undertaken by the motion 

judge or by the parties. 

[84] The WSIB has not satisfied me that the appellant has inadequately 

pleaded the elements of a negligence claim against the WSIB. The pleading 

refers to the relationships and to the interactions between the Board and the 

class members in the statutory context. The stage is set for the development of 

evidence relating to the application of the second and third Cooper elements.  

(b) Does the Privative Clause in the WSIA Prevent the Appellant from 
Pursuing Negligence? 

[85] I am not persuaded that the application of s. 118 of the WSIA leads to the 

result that the appellant’s negligence claim has no reasonable prospect of 
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success. I note that s. 179 supports the argument that the WSIB is open to a 

negligence suit in the proper circumstances. It provides: 

179. (1) No action or other proceeding for damages may 
be commenced against any of the following persons for 
an act or omission done or omitted by the person in 
good faith in the execution or intended execution of any 
power or duty under this Act: 

1. Members of the board of directors, 
officers and employees of the Board. 

... 

5. Physicians who conduct an assessment 
under section 47 (degree of permanent 
impairment). 

6. Persons who are engaged by the Board 
to conduct an examination, investigation, 
inquiry, inspection or test or who are 
authorized to perform any function.   

(2) Subsection (1) does not relieve the Board of any 
liability to which the Board would otherwise be subject in 
respect of a person described in paragraph 1, 4, 5 or 6 
of subsection (1). 

… 

(4) No action or other proceeding may be commenced 
against a health care practitioner, hospital or health 
facility for providing information under section 37 or 47 
unless he or she or it acts maliciously. (Emphasis 
added.)  

[86] Section 179 does shield certain people from personal liability for acts and 

omissions undertaken in good faith. But it also clearly recognizes that the Board 

may be vicariously liable for any such actionable acts or omissions.  
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D. DISPOSITION 

[87] For these reasons, I would allow the appeal and set aside the motion 

judge’s order striking the amended statement of claim without leave to amend 

and dismissing the action. However I would strike paras. 51-57 of the amended 

statement of claim relating to the bad faith claim, with leave to amend, in 

accordance with these reasons. The parties do not seek costs. 

“P. Lauwers J.A.” 
“I agree Alexandra Hoy A.C.J.O.” 

“I agree M.L. Benotto” 
Released: February 13, 2017 
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